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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the attached Proposed
Decision of the Admnistrative Law Judge (ALJ) in the appeal of
Gegory R Ramallo (appellant or Ramall o) from his three (3) day
suspensi on and adm ni strative reassignment fromhis position as a
State Traffic Oficer in the Inland D vision, Departnent of
California H ghway Patrol (Departnent). At the time of this
adverse action, appellant was a State Traffic Oficer working as
an aircraft pilot, a position designated as a Specialty Pay
Posi ti on. After a hearing, the ALJ sustained wthout
nodi fication appellant's three day suspension but rescinded

appel lant's
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Admi nistrative Reassignnment on grounds that such disciplinary
transfers are prohibited by Government Code § 19994.3.%' After a
review of the entire record, including the transcript, exhibits
and the witten argunents of the parties, the Board adopts the
ALJ's Proposed Decision to the extent it is consistent with the
di scussi on bel ow.

W agree that appellant's three day suspension should be
sustai ned. W disagree, however, with the ALJ's interpretation of
section 19994.3 and find that section 19994.3 does not prohibit
di sciplinary transfers. Although we find that disciplinary
transfers are not unlawful per se, we do not believe that
appel lant's m sconduct should result in permanent reassignnment and
order that appellant's reassignnent be limted to a period of 12
nonths after which appellant is to be returned to his Specialty
Pay Pil ot position.

| SSUES
1. Does CGovernment Code 8§ 19994.3 prohibit disciplinary
transfers?

2. Wat is the appropriate penalty under all the circunstances?

Hereinafter all code citations will be to the Governnent Code
unl ess specifically stated ot herw se.
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DI SCUSSI ON
The appointing power has the right to transfer enployees
between positions within the sanme class. Government Code 8§
19994.1 provides, in pertinent part:

An appointing power may transfer any enployee under his
or her jurisdiction: (a) to another position in the
same class; or (b) fromone l|location to another whether
in the same position, or in a different position as
specified above in (a) or in Section 19050.5.2

The appointing power's right to transfer is, upon protest,
initially subject to review by the Departnent of Personne
Admi nistration (DPA) as provided in section 19994. 3:

(a) If a transfer is protested to the [Departnment of
Personnel Administration (DPA)] by an enployee as nade for
the purpose of harassing or disciplining the enployee, the
appoi nti ng power may require the enployee to transfer pending
approval or disapproval of the transfer by [DPA]. | f [ DPA]
di sapproves the transfer, the enployee shall be returned to
his or her former position, shall be paid the regular trave
al l ownance for the period of tinme he or she was away from his
or her original headquarters, and his or her noving costs
both from and back to the original headquarters shall be paid
in accordance with the departnent rules.

Nei t her section 19994.3, nor the statutes defining discipline
preclude a departnent fromtransferring an enpl oyee as a neans of

discipline.® Section 19570 defines adverse action to mean

Governnment Code § 19050.5 allows appointing powers to
transfer between classes if the Board has designated the transfer
as appropri ate.

3The Board expresses no opinion on the policy question of
whet her a transfer should be made for disciplinary purposes.
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"dismssal, denotion, suspension, or other disciplinary action”

(enphasis added). The Board has found that when an enployee is
reassigned for disciplinary purposes, the reassignnent falls

within the nmeaning of "other disciplinary action.”™ Carol DeHart

SPB Dec. No. 94-22, p.5. A disciplinary transfer, I|ike any
adverse action, triggers a nunber of rights including, but not
limted to, the right to notice (section 19574), the right to
i nspect docunents (section 19574.1), and the right to a hearing
before the SPB (section 19578).

The purpose of section 19994.3 is to prevent a Departnent
from transferring an enployee for disciplinary reasons wthout
affording the enployee the panoply of rights triggered by the
adverse action process. Whether a transfer is disciplinary in
nature is a question of fact.

Even when a reassignnent is related to a disciplinary action,
the reassignment is not necessarily disciplinary in nature. For

exanple, in Oange County Enployees Association v. County of

Orange (1988) 205 Cal . App.3d 1289, an enployee was witten up for
a lack of thoroughness and later criticized for poor managenent
style. Wen the enployee was transferred, the enployee appeal ed
on grounds that his transfer was punitive.* The court decli ned

to find that

“Orange County did not interpret Governnent Code § 19994.3
but, i1nstead, CGovernnent Code 8 3303 which prohibits punitive
transfers of peace officers.
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the transfer was punitive, stating:

Deficiencies in performance are a fact of life. Ri ght hand

hitters sit on the bench against certain pitchers, sone

professors wite better than they lecture, sonme judges are
nore tenperanmental with crimnal cases than others. The
manager, chancellor or presiding jurist nmust attenpt to find

a proper role for his personnel. Switching Casey from

shortstop to second base because he can't throw to first as

fast as Jones is not in and of itself a punitive

transfer.(ld. at 1294.)

The court found "there is a difference between a transfer to
punish for a deficiency in performance, versus a transfer to
conpensate for a deficiency in performance.” 1d. (enphasis added).

Put another way, an enployer has a right to place the right
person in the right position.

In cases in which the appointing power has not indicated that
the transfer was disciplinary, the enployee who suspects his or
her transfer was disciplinary in nature nmay protest the transfer
or reassignnent to DPA for evaluation. |If DPA finds the transfer
was, in fact, punitive in nature, DPA disapproves the transfer and
the enployee is returned to his or her original position.?® As
di scussed below, the appointing power mnay thereafter pursue the

transfer as a disciplinary neasure by serving a Notice of Adverse

Action as in other disciplinary cases. If DPA approves the
transfer, i.e., finds that the transfer was not punitive in
nat ur e,

DPA does not have jurisdiction to hear appeals from
disciplinary transfers. The SPB is the state agency desi gnated by
the California Constitution to review disciplinary actions,
(California Constitution, Article VII, section 3(a)).
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the enployee remains in the position to which he or she has been
transferred.

In this case, however, the Departnent purposely designated
the reassignment as disciplinary in nature. The Notice of
Admi ni strative Reassignnment was attached to the Notice of Adverse
Action and specifically stated that the reassignment was being
t aken based on appellant's "propensity to abuse [his] position as
an aircraft pilot, msuse State resources and flagrantly disobey
the policies and procedures of the Departnent.” The Notice of
Admi nistrative Reassignment inforned appellant of his right to
appeal to the State Personnel Boar d. Thus, appellant's
reassi gnment was clearly for disciplinary purposes and falls
wi thin the nmeaning of "other disciplinary action.”

Were, as here, a transfer is openly designated as a
disciplinary transfer, the enployee nmay appeal directly to the
SPB. PENALTY

Havi ng determ ned that the permanent disciplinary transfer in
this case was not per se unlawful, we now turn to the question of
whet her it was an appropriate penalty under all the circunstances.

Wen performng its constitutional responsibility to review
disciplinary actions [Cal. Const. Art. VII, section 3(a)], the
Board is charged wth rendering a decision which is "just and
proper". (Section 19582). In determning what is a "just and

proper” penalty for a particular offense, under a given set of
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circunstances, the Board has broad discretion. (See Wlie v.

State Personnel Board (1949) 93 Cal.App.2d 838.) The Board's

di scretion, however, is not unlimted. In the sem nal case of

Skelly v. State Personnel Board (Skelly) (1975) 15 Cal.3d 194, the

Cal i fornia Suprene Court noted:

While the admnistrative body has a broad discretion in

respect to the inposition of a penalty or discipline

it does not have absolute and unlimted power. It is

bound to exercise legal discretion which is, in the

ci rcunstances, judici al di scretion. (Gtations) 15

Cal .3d at 217-218.

In exercising its judicial discretion in such a way as to
render a decision that is "just and proper,” the Board considers a
nunber of factors it deens relevant in assessing the propriety of
t he i nposed discipline. Anbng the factors the Board considers are
those specifically identified by the Court in Skelly as foll ows:

...[We note that the overriding consideration in these

cases is the extent to which the enployee' s conduct

resulted in, or if repeated is likely to result in

[hJarm to the public service. (Gtations.) Q her

rel evant factors include the circunstances surrounding
the m sconduct and the |ikelihood of its recurrence.

(1d.)

Appel | ant' s m sconduct consisted of renoving his Departnental
weapon and placing it on a chair next to him in an airport
restaurant; renoving the nmagazine from his weapon and allowing a
private citizen to inspect it; twirling his PR 24 baton and
throwing it to the ground to denonstrate how to trip a fleeing
suspect; excessively testing his siren on one occasion; using his

aircraft's public address systemto nake a joking conment to a
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friend, failing on a few occasions to imediately notify dispatch
of his location; failing to properly secure his aircraft during a
nmeal break at the Hesperia Airport; and increasing power over a
friend' s house to get his friend's attention.® As noted above, we
agree with the ALJ that this msconduct warrants the three day
suspension taken by the Departnent. The remamining issue is
whet her appel lant's  m sconduct also warrants a pernanent
di sciplinary transfer.

Some of the particular msconduct in which appellant engaged
is conduct directly related to his specialty pay position as a
pilot. Appellant used his state aircraft's public address system
and siren in a frivolous manner. Wile flying over his friend s
house, appellant powered up his state aircraft to get his friend's
attention. These incidents of m sconduct would not have occurred
had appellant not been a CHP pilot. As appellant's supervisor
noted at the hearing, as a pilot, appellant works in a "non-
structured wunit" that is, for the nobst part, unsupervised.
Consequent |y, good judgnent is inperative.

On the other hand, the ALJ found appellant to be a good
pilot, stating that there was no evidence that appellant was not
fully capable of continuing to work in his assignnent as a pilot.

In evaluating appellant's msconduct, appellant's supervisor

f ound

®The ALJ did not find any inpropriety in appellant's
practicing short takeoffs or revving his engine.
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that the npbst egregious error nmade by appellant was renoving the
magazi ne from his weapon and allow ng private citizens to inspect
it. Wile the totality of appellant's msconduct which
specifically relates to his pilot position shows poor judgnment, it
was not so egregious as to justify permanent renoval from the
pilot position. Consequently, we limt appellant's Adm nistrative
Reassignnment to 12 nonths. W believe that reassignnment for one
year should inpress appellant with the necessity of taking his
pilot duties nore seriously.

ORDER

Upon the foregoing findings of fact and conclusions of | aw,
and the entire record in this case, it is hereby ORDERED t hat:

1. The ALJ's attached proposed decision is adopted to the
extent it is consistent with this Decision;

2. The three day suspension taken by the Departnent of
California H ghway Patrol is sustained but the permanent
Admi nistrative Reassignment from a Specialty Pay Position is
nodi fied to a period of 12 nonths.

3. The Departnent of California H ghway Patrol is ordered
to pay appellant all back pay and benefits which would have
accrued to him had he been Adm nistratively Reassigned for 12
nont hs rat her than permanently reassigned.

4. This matter is hereby referred to the Admnistrative
Law Judge and shall be set for hearing on witten request of

ei t her
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party in the event the parties are unable to agree as to the
sal ary and benefits due appell ant.
5. This opinion is certified for publication as a
Precedenti al Decision (Governnment Code 8§ 19582.5).
THE STATE PERSONNEL BQARD*
Lorrie Ward, President
Fl oss Bos, Vice President
Ri chard Carpenter, Menber
Alice Stoner, Menber**
*Menber Ron Alvarado was not present when this decision was
adopted and therefore did not participate in this decision.
Menber Alice Stoner concurring in part and dissenting in part:
| concur with the Board's decision to sustain appellant's
three day suspension but | dissent from the Board' s decision to
reassi gn appellant for 12 nonths. I would conpletely rescind
appel lant's Adm ni strative Reassi gnnment.
* * * * *
| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

Decenber 5-6, 1995.

C. Lance Barnett, Ph.D.
Executive O ficer
St at e Per sonnel Board
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BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal By

GREGORY R RAMALLO Case No. 34669
From t hree wor ki ng days'

suspensi on and adm nistrative
reassi gnment as a State Traffic
Oficer in the Inland D vision,
Departnment of California H ghway
Pat r ol

N
N N N’ N’ N N N N

PROPOSED DECI SI ON

This matter canme on regularly for hearing before Byron Berry,
Admi nistrative Law Judge, State Personnel Board, on Septenber 29,
1994 and Novenber 22, 1994, at Rancho Cucanpbnga, Californi a.

The appellant, Gegory R Ramallo, was present and was
represented by Burton C. Jacobson, attorney.

The respondent was represented by Daniel E. Lungren, Attorney
Ceneral, by Thomas Scheerer, Deputy Attorney General.

Evi dence having been received and duly considered, the
Admi ni strative Law Judge nakes the follow ng findings of fact and
Pr oposed Deci si on:

I

The above three working days' suspension and the
adm ni strative reassignnent effective February 27, 1994, and
appel lant's  appeal therefrom conply wth the procedural

requirements of the State Gvil Service Act.
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Il

Appel l ant has worked as a State Traffic Oficer and State
Traffic Oficer Cadet since his appointnment on August 10, 1981.
He has no prior adverse actions.

[

The adverse action alleged that appellant used poor judgenent
and failed to follow the Departnent's rules on
July 8, 1993, and July 27, 1993. It also alleged that during his
adm ni strative interrogation, appellant admtted that he failed to
use good judgenent and foll ow Departnental rules.

| nefficiency, inexcusable neglect of duty, msuse of state
property, and failure of good behavior that causes discredit to
the appointing authority or appellant's enploynent have all been
al | eged against appellant pursuant to Covernnent Code section
19572. These allegations mnmust be established by a preponderance
of the evidence in order for the Departnent to prevail in this
nmatter.

In addition to the three working days' suspension, appellant
received a Notice of Adm nistrative Reassignnent Resulting in Loss
of Specialty Pay. Appel l ant was transferred from his job as a
pilot to other State Traffic Oficer duties. He lost his
specialty pay as a result of the transfer. The transfer was based
on the same allegations stated in the adverse action.

IV
On July 8, 1993, M. H Coon conplained to the Departnent

about appellant's conduct at the Hesperia Airport. He stated
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that on that day, while on duty and in uniform appellant disarned
hi nsel f by renoving his Sam Browne belt and hol ster containing his
Departnmental weapon by placing it in a chair next to him at the
airport restaurant. Wile renoving those itens, appellant stated,
"I"d better renove ny gun before | shoot soneone in the leg."

M. Coon also indicated that prior to leaving the airport in
the Departnental aircraft, appellant created a disturbance by
cycling the siren several tines. He stated that appellant used
the public address systemto jokingly tell a friend to "l eave that
worman al one. "

M. Coon also reported that appellant set the brakes on the
aircraft and applied full power causing excessive engine noise
prior to going down the runway.

The evidence established that appellant did renmove his Sam
Browne belt and nake the conmment about renoving his gun before he
"shoots someone in the leg." Appellant is a very friendly,
out goi ng person who sonetinmes likes to joke and kid around. He
accepted the responsibility for renmoving his Sam Browne belt at
the restaurant and indicated that he renoved it because the chair
was too small to sit in with his Sam Browne belt. The coment
t hat he nmade about shooting soneone in the | eg was consistent with
his tendency to joke or kid around.

It is customary for a State Traffic Oficer to test the siren
on the patrol vehicle to determine if it is working properly. It
is also appropriate to test the siren on the aircraft for the sane

reason. However, on this occasion, he
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tested the siren three or nore tines. This was excessive. It
could be heard all over the airport. It was only necessary to
test it once.

Appellant is also required to test his public address system
to make sure that it is working properly. He used poor judgenent
when he jokingly told his friend to "leave that wonman alone,”
while at the airport on the public address system That conment
focused attention on appellant and tarnished the inmage of the
California H ghway Patrol (CHP).

Appel lant flew a Cesna 185 Sky Wagon with a Robi nson Short
Take-off and Landing Kit. He was required to practice short
take-offs and landings. Wile doing so at the Hesperia A rport,
he did not break any Departnental rules or noise abatenent
restrictions. There was a conflict in the testinony as to whet her
or not his practicing of the short take-off was noisier than a
normal take-off. Since it was appropriate for appellant to
practice the short take-off, and since he was not in violation of
Departnental rules or noise abatenent restrictions at the Hesperia
Airport, it is found that it was not inappropriate for appellant
to practice his short
t ake- of f . There was no evidence that he had been previously
warned or advised by the Department not to practice short take-
offs at that airport.

Vv

On July 27, 1993, appellant failed to properly secure his

aircraft at the Hesperia Airport. Several tiedowns were

avai | abl e, but appellant failed to tie his aircraft down. The
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Departnental rules required appellant to secure his aircraft. The
evi dence established the appellant was not the only State Traffic
Oficer Pilot who failed to properly secure his aircraft.

\

During his admnistrative interrogation on
August 11, 1993, appellant stated that he disarned hinself by
unloading his Departnental weapon and giving it to friends to
inspect. He also indicated that he partially renoved his | oaded
weapon from his holster to display to other people when they
i nqui red about his weapon.

Al so during that interrogation, he stated that he has twrled
his PR-24 baton, and that he has playfully jamed people in the
back with his baton. He further commented that he has thrown the
baton to the ground to show how it could trip a fleeing suspect.

VI |

The adverse action alleged that appellant routinely took |ong
lunch breaks in violation of the Departnent's policy. The
evi dence established that appellant told dispatch when he was
going to lunch, and that he sonetinmes did paper work at the
airport or in the vicinity of the airport after eating |lunch. The
probl em was that on sonme occasions he did not notify dispatch if
he was going to remain at the airport or in the vicinity of the
airport to do paper work. He did not contact dispatch to let them
know where he was so that he could be i mediately reached in case

there was a problem Hi s
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supervisor testified that it was not inappropriate for appellant
to remain in the Hesperia Airport area after eating his lunch to
do paperwork as long as he advised dispatch or his supervisor
where he was, and left a telephone nunber where he could be
reached.

During the interrogation, appellant admtted flying in
formation and increasing power while flying over a friends
residence to gain his attention. The evidence indicated that
there were no rules prohibiting formation flying. California
H ghway Patrol Pilots have flown in formation at CHP funerals.
Appel lant's duties and responsibilities were such that he should
have devoted his full attention to his assigned tasks, and not
engage in formation flying. |Increasing power while flying over a
friend's house to get the friend s attention was inappropriate
conduct .

VI

Attached to the adverse action was a Notice of Administrative
Reassi gnment Resulting in Loss of Specialty Pay. Appel | ant was
renoved fromhis aircraft pilot position with the Inland D vision
of the CHP. The transfer was based on the allegations contained
in the three working days' suspension.

Governnent Code section 19994.3 prohibits disciplinary

transfers. It refers to transfers that are protested to the
Departnment of Personnel Admnistration (DPA). Appel l ant' s
transfer was appealed to the State Personnel Board (SPB). The

prohi bition against disciplinary transfers is not di m ni shed
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because the appeal was nade to the SPB, and not DPA.

There was no evidence presented at the hearing that appellant
could not continue to work as a pilot with the CHP and do an
effective job. The transfer was clearly punitive, and not based
on the legitinmate needs of the CHP.

% % % %

PURSUANT TO THE FOREGO NG FINDINGS  OF FACT, THE
ADM NI STRATI VE LAW JUDGE MAKES THE FOLLOW NG DETERM NATION OF
| SSUES:

Appel | ant has accepted responsibility for the problens
indicated in the adverse action. The evidence established that he
has a good personality and that he sonetinmes jokes or kids around.

There was no evidence of any problens with his integrity or his
ability as a pilot. The evidence indicated that appellant is a
very good pilot.

Nevert hel ess, there has been a preponderance of evidence that

appel I ant, on occasion, did not use good judgnent.
That problem can be corrected and resolved with this adverse
action. Appel | ant has been put on notice; and, he now has a
better understanding of the Departnment's expectations of his
behavi or.

| nefficiency, inexcusable neglect of duty, msuse of state
property, and failure of good behavior that causes discredit to
the appointing authority, or appellant's enploynment, as stated by
CGovernnent Code section 19572, have all been established by a

preponder ance of the evidence.
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Appel l ant's Notice of Adverse Action dated
February 1, 1994, infornmed him that he was receiving a three
wor ki ng days' suspension. Attached to the notice was a Notice of
Admi nistrative Reassignment Resulting in the Loss of Specialty
Pay. The Notice of Adm nistrative Reassignnment Resulting in Loss
of Specialty Pay stated that in the accordance with an agreenent
between the state of California and the California Association of
H ghway Patrolmen, Unit 5, appellant had the right to file an
appeal of the Admnistrative Reassignnent wth the SPB
Accordingly, the appeal of the three working days' suspension and
the appeal of Adm nistrative Reassignment were heard at the sane
time by the Adm nistrative Law Judge.

The State Personnel Broad is a state agency designated by the
California Constitution to review disciplinary actions (California
Constitution, Article VIlI, section 3 (a). The SPB is the only
agency authorized by law to hear an appeal from adverse actions
(Governnment Code section 18703, 19575, and 19582). As set forth
in Covernnment Code section 19570, adverse action nmeans dism ssal,
denmotion, suspension, or "other disciplinary action.” The
adm nistrative reassignnent in this nmatter can be categorized
under "other disciplinary action.” Appel lant's Adm nistrative
Reassi gnment Resulting in the Loss of Specialty Pay was clearly
disciplinary in nature. It was a punitive transfer that was taken
in conjunction with the three working days' suspension. The

reassi gnment was appeal able to the State Personnel Board.
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The evidence established that appellant sonetines used poor
judgenent. It also established that he has integrity, and that he
is a very good pilot. There was no evidence presented at the
hearing that indicated that appellant was not fully capable of
continuing to work in his assignnent as a pilot. The
adm ni strative reassignment was punitive and i nproper.

% % % %

WHEREFORE I T IS DETERM NED that the three days' suspension
taken by respondent against Gregory R Ranallo effective February
27, 1994, is hereby sustained w thout
nodi fi cati on.

% x % %

WHEREFORE |IT IS DETERMNED that the Admnistrative
Reassi gnment Resulting a Loss of Specialty Pay taken by respondent
against Gegory R Ramallo effective
February 27, 1994, is hereby rescinded. Said matter is hereby
referred to the Chief Admnistrative Law Judge and shall be set
for hearing on witten request of either party in the event the
parties are unable to agree as to the salary, if any, due

appel I ant under the provisions of Governnent Code section 19584.

* * * * *
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| hereby certify that the foregoing constitutes ny Proposed
Decision in the above-entitled matter and | recommend its adoption
by the State Personnel Board as its decision in the case.

DATED:  April 14, 1995.

BYRON BERRY
Byron Berry,
Adm ni strative Law Judge,
St ate Personnel Board.




